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Educating corporations and corporate counsels on the
business risks associated with human trafficking, forced
labor, and modern slavery within supply chains, and
promoting the adoption of counter-human trafficking
corporate policies and adherence to human trafficking
legislation and regulations.
Counter Human Trafficking Compliance Solutions (CHTCS)
is a global compliance and advisory company that
provides on-site assessments, improvement plans,
training, research, and supply chain transparency
required for corporations to combat human trafficking,
forced labor, and modern slavery. We offer a wide array
of services designed to help corporations understand
intricate legislative policies and mitigate risk within
their global supply chain.
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COMPLIANCE SOLUTIONS

EDITOR’S NOTE
AUTUMN/FALL 2016
On behalf of our intelligence team, it is my pleasure to introduce the final 2016
installment of the Counter Human Trafficking Compliance Solutions Quarterly
Journal. Beginning with our Winter Edition, last January, we launched this
journal as a means to educate and mentor corporate social responsible
policies throughout the supply chain. Our research supporting the journal is
provided by current events, field experience and organic findings.
The application of corporate social responsibility is a key theme in every
issue with general topics ranging from informational lessons learned to
detailed country and industry specific concerns. Over the course of the year,
CHTCS journal articles have captured increased government regulations
and consumer demand against forced labor in supply chains while providing
guidance on policy improvements. In this Autumn issue, we focus on the
political turmoil of Venezuela and the direct effects on business operations
and potential human rights concerns.
Undeniably, the difficult challenge of maintaining symbiosis of government
compliance and socially responsible policies is resource–intensive for any
sized company. It is our goal through the journal to alleviate some of this
workload. From the novice to the professional, we anticipate you will learn
something new in this edition of the CHTCS journal. Please enjoy and know
we look forward to your feedback.
Respectfully,

JESSICA VINCENT

Chief Intelligence Officer
Follow us on Twitter: @CHTCS_intel
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THE 101
COMPLIANCE SOLUTIONS

Recognizing

FINANCIAL CRIMES
HIDDEN
Related to Human Trafficking
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The importance of recognizing hidden financial crimes within your business related to human
trafficking cannot be understated. According to the Department of Homeland Security
(DHS), UN Office of Drug Control (UNODC), and a host of other involved organizations,
modern day slavery or the use of force, fraud, or coercion to obtain some type of labor or
commercial sex act, is estimated to annually generate many billions of dollars, second only
to drug trafficking as the most profitable form of transnational crime. The principle reason
for this is its current high profits paired with its low risk.
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Profits and Poverty: The Economics of Forced Labour. International Labour Organization, May 2014
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RED FLAGS
Companies, especially the larger companies with their long
and multi-tiered supply chains, can find themselves directly
or indirectly implicated—often unknowingly—in human
trafficking and forced labor. It has become increasingly clear
that businesses are beginning to play an integral role in the
fight against this crime, and the UN Guiding Principles on
Business and Human Rights, the UK Modern Slavery Act,
and the California Transparency in Supply Chains Act are
helping corporations address—and take responsibility for—
human rights violations within their business operations.
Regardless, it is clear that corporate leaders and their staff
still lack knowledge and a basic understanding of the red
flags of human trafficking, forced labor, and the remedies
that are needed to mitigate the risk—especially the red
flags of the financial crimes and risks associated with the
presence of traffickers among their operations, supply chain,
or customers.
These financial red flags and non-typical fiscal behaviors
and actions inconsistent with regular financial and business
practices are indicative of potential human trafficking in
the supply chain. For example, a business detecting an
abnormal financial flow of money such as an individual
sending multiple wire transfers from different branches
of a financial institution to or from the United States on
the same days consecutively—is in the least a suspect

of criminal activity. The U.S. Treasury Financial Crimes
Enforcement Network, or FINCEN, has published an
advisory to companies, FIN-2014-A008, which provides
guidelines to financial institutions on financial indicators,
or “red flags”, that may indicate financial activity related to
human smuggling. In addition to identifying red flags, this
advisory provides common terms that financial institutions
may use when reporting activity related to these crimes
such as “funnel accounts” (an individual or business account
in one geographic area that receives multiple cash deposits,
often in amounts below the cash reporting threshold). The
use of common terms will assist law enforcement in better
identifying possible cases of human smuggling or human
trafficking reported through Suspicious Activity Reports
(SARs).
The different steps or phases in the process of trafficking
humans for the purpose of enslaving them have their own
unique red flags. For example, a business or customer
that exhibits less than normal payroll expenditures such
as wages, taxes, social security contributions, and payroll
costs that are inconsistent with the size of a customer’s
operations, workforce, or business line is a red flag.
Substantial deductions of “employee” wages for housing
and food leaving them little to no real income are also red
flags of possible modern slavery.

What Is Human Trafficking? Department of Homeland Security’s Blue Campaign.
Profits and Poverty: The Economics of Forced Labour. International Labour Organization, May 2014.
Guidance on Recognizing Activity that May be Associated with Human Smuggling and Human Trafficking – Financial Red Flags. United States Department of the Treasury’s Financial
Crimes Enforcement Network, September 2014.
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FINCEN’S
“RED FLAGS”
FOR HUMAN TRAFFICKING:

1

PHASES OF
HUMAN TRAFFICKING

3

WHERE MONEY LAUNDERING OCCURS:

1

Recruitment or Abduction:

Recruit an individual by force, coercion,
deception, or fraud.

2 Transportation:

Transactions conducted by individuals, escorted
by a third party (e.g., under the pretext of requiring
an interpreter), to transfer funds (that may seem to
be their salaries) to other countries.

2

Transport the individual to locations where they are
exploited or sold to other traffickers.
•
•
•

Domestic Servitude
Agriculture
Factory / Sweatshop Work

•

IT Tech Work

3 Exploitation:

Frequent payments to online escort services
for advertising, including small posting fees to
companies of online classifieds as well as more
expensive, higher-end advertising and website
hosting companies.

Traffickers profit from exploiting victims through forced
labor, sexual exploitation, and involuntary participation
in crimes or other activities.

DUE DILEGENCE

3
Frequent transactions, inconsistent with expected
activity and/or line of business, carried out by a
business customer in apparent efforts to provide
sustenance to individuals (e.g., payment for housing,
lodging, regular vehicle rentals, purchases of large
amounts of food).

4

Payments to employment or student recruitment
agencies that are not licensed/registered
or that have labor violations.

According to Andrew Prozes, Executive Chairman of
the Board at the Association of Certified Anti-Money
Laundering Specialists, the financial approach
is one of the more effective tactics to detecting
human trafficking in the business arena because
while profit is their motive—it’s also their Achilles’
heel. Tracking suspicious financial activity comes
with significant challenges. After all, repeated
suspicious transactions are easier to detect than
one-off transactions, thus financial institutions who
deal with high volumes of cash transactions are
required to implement a myriad of costly data-base
driven programs as a means of due diligence. Even
when provided detailed parameters, the financial
applications may offer false alerts resulting in an
inefficient investigation. An optimal alternative
involves businesses coordinating their typical
business, financial profiles, and practices with
financial institutions and law enforcement entities
to reduce the incidence of false alerts.

Guidance on Recognizing Activity that May be Associated with Human Smuggling and Human Trafficking – Financial Red Flags. United States Department of the Treasury’s Financial
Crimes Enforcement Network, September 2014.
Prozes, Andrew. How Banks Can Help Stop Human Trafficking. American Banker, July 2015.
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“It’s very difficult to identify and help victims of human trafficking, since criminals frequently threaten, brainwash
and lie to them to ensure their silence. Traffickers are also very skilled in camouflaging their activity as legitimate
business. Businesses that operate with large volumes of cash—for instance, massage parlors, employers
of domestic servants, and hospitality and agriculture companies—are common money-laundering fronts
for human traffickers. One of the best ways to detect these companies and reveal their true intent is
through financial monitoring.”
–Andrew Prozes, Executive Chairman of the Board of Association of Certified Anti-Money Laundering Specialists

Traffickers are susceptible to discovery during their initial startup when operations are most cash intensive. Companies
may be connected in different ways to human trafficking and smuggling of migrants. They can be used as an additional
or main means of money laundering, sometimes serve as a cover operation, performing outside the activity they
have registered. They often carry out international activity (travel agencies, tourism, money transfers agencies, etc.).
They can be found to use intermediaries or third parties in their financial transactions, and financial institutions must
be suspicious of transfers followed by cash withdrawals, fictitious loans, cash investments in real estate, and frequent
real estate deals carried out by straw persons.

BUSINESS ACTIVITIES

DUE DILIGENCE

The Traffickers’ “ACHILLES HEEL”
•

Build customer profiles, such as unexplained or unjustified large profits for a company

•

Build transaction profiles, such as transfers from different regions to the same person or the same
beneficiaries

•

Profile the use of businesses and potential for incorporating illegal funds in businesses, i.e. financial
turnover incommensurate with the commercial turnover or a company balance sheet that shows assets in
cash and profits with no legitimate trade justification

•

Sought after account services and loans

•

Business accounts used as flow through accounts

•

Frequent deposits or withdrawals with no apparent business source

•

Lack of references or identification

•

Common addresses, common mobile numbers for transactions by different people

•

Common contact details and employment references used to open multiple accounts in different names

•

New accounts are opened at unusual times of the day (very early and very late)

•

Cash deposits often just under the threshold but deposited at several branches, multiple cash deposits/
withdrawals below the threshold

•

Purchase of money orders to pay bills instead of writing personal checks

•

Money rapidly withdrawn from accounts after an account balance increase

•

Frequent deposits or withdrawals with no apparent business source

Prozes, Andrew. How Banks Can Help Stop Human Trafficking. American Banker, July 2015.
Suspicious Financial Activity and Human Trafficking: Red Flags You Can Recognise. Finance Against Trafficking.
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BUSINESS ACTIVITIES (Continued)

The Traffickers’ “ACHILLES HEEL”
•

Large cash as well as check deposits followed by domestic wire transfers

•

Numerous incoming money transfers or personal checks deposited into business accounts for no
apparent legitimate purpose

•

Third party cash deposits are made at various bank branches and, at times, via ATMs

•

Transactions that appear inconsistent with customer profile

•

EFTs received from a foreign country may be followed by outgoing EFTs to beneficiaries to another
country and EFTs may also be structured (i.e., below the reporting threshold)

•

Large deposits and immediate requests for wire transfer of smaller amounts

•

Entry of large amount of funds over a short period, followed by comparable amount routed to individuals
in a third country

•

Frequent money transfers to “risk” countries

•

Concentration of “risk” nationalities in accounts opening records, especially within a branch or branches in
close proximity along with accounts opened within short periods of time from each other

•

Unusual withdrawal, deposit or wire activity inconsistent with normal business practices or dramatic and
unexplained change in account activity

“Further reports seem to suggest that terrorists will opportunistically engage in any crimes necessary to achieve their
objectives, including arms and narcotics smuggling, commodity smuggling, goods smuggling, migrant smuggling,
document fraud, trafficking in persons, extortion, kidnapping, intellectual property theft, counterfeiting, fraud, credit theft,
armed robbery, and money laundering. Recent investigations have shown that the costs of various terrorist attacks were
financed with relatively small amounts of cash.”
– U.S. State Department

FINANCIAL TRUSTS
Another challenge for financial monitoring is the ubiquitous and slippery nature of a “trust”, a financial arrangement
that can hide money laundering of all types and can be used by the more sophisticated human traffickers to hide
and transfer their profits. Currently, the trust escapes scrutiny because according to the World Bank’s Puppet Master
Report, 2011, the structures of trusts are an impediment for investigators and prosecutors. As a result, trusts are seldom
given priority in investigations even though they are known to hide criminal assets and beneficiaries. Aside from the
guidance from the Financial Action Task Force (FATF), an inter-governmental body that’s set to promote integrity of the
international financial system, and European Union Anti-Money Laundering directives, trusts remain open to abuse.
The recent discovery of the Mossack Fonseca papers or “Panama Papers” demonstrates the rampant use of trusts for
filtering money.
Trusts are more than an estate planning tool, they are complex legal arrangements that see many uses and divide
ownership and assets in such a manner that if not invisible in the first place (like the hidden trust), they may seem
legally ownerless while both assets and owner identities are protected. In notorious tax havens such as Panama, all the
roles involved in establishing and operating a trust can be vested in the same person—an ideal situation for the human
trafficker.

Luna, David M. Narco-Trafficking: What is the Nexus With the War on Terror? United States Department of State, October 2008.
Money Laundering Risks Arising from Trafficking in Human Beings and Smuggling of Migrants. Financial Action Task Force, July 2011.
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DUE DILIGENCE OF MINERAL RESOURCES

The practice of “due diligence” by businesses is not new,
and although it’s implementation by businesses remains
problematic, the more recent and unfolding due diligence
in mineral supply chains is gaining considerable corporate,
government, and public awareness through media. Due
Diligence in business is the use of good judgement,
care, and prudence and the taking of reasonable steps
to determine a third party’s reliability and dependability
before investing in them or establishing a contractual
relationship with them. Exercising “Due Diligence” in supply
chains of minerals from conflict-affected or high risk areas
of the globe, is more proactive and elaborate further
defined by the Organization for Economic Co-operation
and Development (OECD)’s Guidance and Supplement
on Gold, as a continuous and active-reactive process
with which companies can identify, prevent, mitigate, and
account for potential or actual adverse social impacts from
activities and suppliers in their supply chains, a process
that downstream companies must integrate into their
business decision making and risk management plans and
practices. As a footnote, this OECD process and some of
its recommendations and steps should sound familiar—
they are analogous to the process and practices of the
unfolding Social Benchmark programs now also gaining
traction in businesses around the globe.

From a strategic viewpoint, proving and
protecting a company’s reputation of clean and
sustainable business conduct is progressively
being acknowledged as a

CRUCIAL COMPETITIVE FACTOR.
In any case, forward-looking management in
sensitive sectors, such as the entire extractive
industry, but also the manufacturing industries
built on critical natural resources, are well advised
to assign a high priority to proactively securing
responsible supply chains. Given increased
public scrutiny, there is less flexibility to label
minerals in a company’s supply chain as
conflict undeterminable.
Supply Chain Due Diligence – the Case of Conflict Minerals and Beyond (I),
October 9, 2012, Berlin Risk, Global Risk Affairs,
Organisation for Economic Co-operation and Development

The OECD came out of the imminently successful
Organization for European Economic Cooperation (OEEC),
established in 1948 to run the U.S.-financed Marshall Plan
to rebuild Europe from the ashes of WWII. The organization
quickly demonstrated how the various governments
and their economies were interdependent. The OEEC’s
recommendations and efforts to integrate the efforts of
companies and governments for a common purpose
facilitated the emergence of Europe’s “New Economic
Face.” Therefore, on December 14, 1960, Canada and the
U.S. joined OEEC members in signing the new “OECD”
Convention to continue the OEEC’s work at a global
level. Other countries have joined the OECD and today
35 member countries worldwide regularly turn to one
another to identify problems, discuss and analyze them,
and promote policies to solve them.
According to Global Risk Affairs, “Supply chain due
diligence is also at the core of a legally binding rule which
was recently adopted by the U.S. Securities and Exchange
Commission (SEC) within the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Dodd-Frank Act).”
This act adds some teeth to regulate how U.S. and foreign
companies responsibly manage supply chain activities
for critical minerals. Despite this, the general terms of
the SEC ruling do not provide companies with practical
steps to plan, enact, and manage a suitable due diligence
methodology. Its only reference is the OECD Due Diligence
Guidance for Responsible Supply Chains of Minerals from
Conflict-Affected and High-Risk Areas.

The OECD Supplement on Gold builds
on and is consistent with the principles
and standards contained in the OECD
Guidelines for Multinational Enterprises
and the OECD Risk Awareness tool
for Multinational Enterprises in Weak
Governance Zones.
It provides recommendations jointly
addressed by governments to companies
operating in or sourcing minerals from
conflict-affected and high-risk areas,
providing guidance on principles and due
diligence processes for responsible supply
chains of minerals from conflict-affected and
high-risk areas, consistent with applicable
laws and relevant internationally
recognized standards.
As such, this guidance is not a substitute
for nor should it be considered to override
domestic laws and regulations, including
those related to mining.
OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from
Conflict-Affected and High-Risk Areas, Supplement on Gold, page 7,
Organisation for Economic Co-operation and Development
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The OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas
and its supplements (in this case its Supplement on Gold published July 2012) is the principal practical guide for the
business person intent on establishing standards for his or her company. It recommends and has made possible third party
auditing for certification of compliance with OECD Guidance, a certification considered by all actors to satisfy the legal
requirements for due diligence in a company’s supply chains, which will help also satisfy the requirements of a company’s
Conflict Minerals Report. According to many sources (including Global Risk Affair’s “Supply Chain Due Diligence – The Case
of Conflict Minerals and Beyond”), the OECD Due Diligence Guidance is a widely respected and comprehensive voluntary
scheme. A wide range of approaches toward due diligence, as well as industry sponsored initiatives, refer to it, including the
London Bullion Market Association (LBMA) and the Responsible Jewellery Council (RJC).

FIVE-STEP FRAMEWORK

FOR RISK-BASED DUE DILIGENCE IN THE MINERAL SUPPLY CHAIN, Appendix I

1. ESTABLISH STRONG COMPANY MANAGEMENT SYSTEMS
•

Adopt a company policy for the supply chain of minerals originating from these areas, incorporating standards
consistent with the Model Supply Chain Policy for a Responsible Global Supply Chain of Minerals from ConflictAffected and High-Risk Areas.

•

Structure management to support supply chain due diligence.

•

Establish a system of controls and transparency over the supply chain including a Chain of Custody (CoC) or
traceability method or identify the upstream actors in the supply chain.

•

Strengthen the company’s engagement with its suppliers.

•

Establish a company level grievance mechanism as an early-warning, risk-awareness system.

2. IDENTIFY AND ASSESS RISK IN THE SUPPLY CHAIN
•

Identify risks in the supply chain per recommendations in the supplements.

•

Assess the risks and adverse impacts within the supply chains comparing them to the standards in Annex II and
the due diligence recommendations in the guide.

3. DESIGN AND IMPLEMENT A STRATEGY TO RESPOND TO THE
IDENTIFIED RISKS
•

Report findings to the company’s designated senior management.

•

Devise and adopt a risk management plan either managing perceived or identified risk by (a) continuing to trade
throughout the course of the measurable risk mitigation efforts, (b) temporarily suspending trade while pursuing
risk mitigation or (c), disengaging with a supplier after failed attempts at mitigation or where a company deems
risk not feasible or unacceptable (especially if facts of illegal activities are present rather than suspicions).

•

To determine the correct strategy to adopt, refer to Annex II and consider one’s ability to influence or build
leverage over suppliers who can most effectively prevent or mitigate the identified risk.

•

Implement the plan and monitor and track performance of risk mitigation efforts, reporting back to senior
management.

•

Re-iterate steps with change in circumstances, additional facts, and identification of additional or new risks
requiring mitigation

OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas, Supplement on Gold, Organisation for Economic Co-Operation
and Development (OECD)
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FIVE-STEP FRAMEWORK

FOR RISK-BASED DUE DILIGENCE IN THE MINERAL SUPPLY CHAIN, Appendix I

4. CARRY OUT INDEPENDENT THIRD-PARTY AUDIT OF SUPPLY
CHAIN DUE DILIGENCE AT IDENTIFIABLE POINTS IN THE
SUPPLY CHAIN
•

Companies at identified points in the supply chain should have their due diligence practices audited
by independent third-parties, a fact which may be verified by an independent institutionalized mechanism.

5. REPORT ON SUPPLY CHAIN DUE DILIGENCE
•

Companies should publicly report their supply chain due diligence policies and practices and may do
so by expanding the scope of their sustainability, corporate social responsibility or annual reports.

A useful inclusion in the OECD’s Supplement on Gold is its Appendix and its nine-step method for supporting the
development of the Artisanal Small-scale Miners (ASM) in the conflict-affected and high-risk areas, entitled: “Suggested
Measures to Create Economic and Development Opportunities for Artisanal and Small-Scale Miners.”
As is readily apparent in this issue’s Cause and Effect article, the ASM’s are particularly vulnerable to adverse impact and
serious abuses within the extraction, transport, trade, handling, and export of gold. In the absence of government regulation,
supervision, and enforcement they are even more vulnerable. The OECD developed the Appendix recommendations in an
attempt to help companies up and down the supply chains minimize or mitigate the marginalization and victimization
of the ASM sector easily applicable to those companies doing business. The Appendix recommends that international
organizations, donors, companies in the supply chain, and civil society organizations explore ways to collaborate in engaging
and encouraging ASMs to legitimize and develop economically in accordance with national laws and policies.

Suggested Measures to Create Economic and Development
Opportunities for Artisanal and Small-Scale Miners:
Assess mine sites consistent with the standards in Annex II of the OECD Due Diligence Guidance
Help the ASM’s formalize their operations
Help the ASM’s and their host governments legalize their operations
Assess trading hubs and regularly map transportation routes
Establish traceability/and or Chain of Custody (CoC) systems that ensures security of shipments
Provide financial support for multi-stakeholder commissions to assess mine sites transportation routes and
points where gold is traded; and CoC and/or traceability schemes
Promote and take part in programs to directly and competitively market ASM gold from assessed mine sites.
Support the establishment of a grievance system and take steps to enable the ASM’s to access this mechanism
to alert authorities and companies of concerns
Foster cooperation between customs authorities of exporting and importing countries

OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas, Supplement on Gold, Organisation for Economic Co-Operation
and Development (OECD)
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ADDITIONAL KEY GUIDES

Responsible Jewellery Council’s Chain-of-Custody Certification
According to Responsible Jewellery Council’s website,
the RJC is a London-based 370+ member organization for
the global jewelry industry whose mission is “to advance
responsible ethical, social, and environmental practices,
which respect human rights, throughout the diamond,
gold, and platinum group metals jewelry supply chain,
from mine to retail.” It sets standards and certification
for the jewelry supply chain, from sources to retailers,
and accredits auditors that can independently verify a
member’s practices against RJC standards. It has managed
a significant audit program of the jewelry supply chain
since 2010, and it helps the industry meet the increasing
demands for social responsibility in supply chains. The
OECD Due Diligence Guidance is its key reference and
the RJC aligns the industry with the OECD Guidance
and essentially embodies and implements its steps,
recommendations, and suggested procedures.
It sets standards and certifications and requires that the
gold must be conflict-free. Non-CoC gold being refined
must be segregated and annotated as non-CoC gold
derived from chain of supply sources that must conform
to the OECD Guidance and requires third-party auditing,
regardless.

Also according to their website, the Responsible
Jewellery Council’s CoC Certification aims to build bridges
between the legitimate ASM’s and the jewelry industry. It
recognizes comparable mining standards, currently works
with ARM and the Fairtrade-Fairmined Gold Standard and
to encourage the support and development of ASM, it
sources from ASM’s operating on the mining concessions
of CoC Certified companies.
The RJC also works with mining companies to meet CoC
Certification, promoting auditable areas such as voluntary
principles on Security and Human Rights, the Extractive
Industries Transparency Initiative, prohibition of bribery,
combating corruption, anti-money-laundering efforts,
respect for human rights, engagement with ASM, affected
communities, Indigenous Peoples, etc. For Precious Metal
Refiners, it requires OECD and Frank-Dodd compliance
via auditable standards for refinery audits and requests
that non-CoC Gold be kept segregated; for Jewelry
manufacturers and retailers it encourages use of CoC
sources, CoC Certified Refiners, verified due diligence
practices (OECD), and conflict-free gold in accordance
with the Frank-Dodd Act. The RJC recognizes the LBMA
Responsible Gold Guidance and Electronics Industry’s
EICC Conflict-free Smelter as equivalent to its CoC section
10. It also recognizes the World Gold Council (WGC) as
supporting due diligence for mined gold.

THE

London Bullion Market Association’s (LMBA)
Responsible Gold Guidance
The LBMA’s Responsible Gold Guidance for Good Delivery Refiners is
principally aimed at the international refiners, encourages participation in
its certification program by listing a refiner that meets the LBMA’s auditable
criteria and certification as a “Good Delivery Refiner”, and uses the OECD’s
Gold Supplement as its reference. The LBMA also offers a tool kit, the LBMA
Best Practice Toolkit to implement its Guidance.

RJC Certification and Chain-of-Custody Certification, Responsible Jewellry Council (RJC)
Shelley A. Stark, Hidden Treuhand, How Corporations and Individuals Hide Assets and Money, Universal-Publishers, Boca-Raton, Florida, 2009
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CAUSE: As of this moment, the government of Venezuela is effectively bankrupt. Its precipitous financial collapse may have
accelerated in the last few years, but the economic mismanagement and decline began over a decade ago–and despite
this, the country still possesses some of the world’s richest natural resources–the Orinoco heavy crude oil belt and mining
arc. Upon taking office in 1998, President Hugo Chavez increased state control of the oil industry and introduced his plan
to nationalize foreign holdings, foreign operations, and many of his country’s economic sectors, resulting in catastrophic
consequences for the country’s average citizen, GDP per capita, and its two most lucrative–and vital–exports, oil and gold.
As the failed state of Venezuela is forced to reevaluate numerous political and economic dimensions, the predominantly
Artisanal and Small-scale Mining (ASM) operations, especially in the Orinoco region, are a pivotal example of the future
welfare of Venezuela’s populace. Specifically, the prosperity of the miners, their families, their communities, and the impact
of the failed state on Venezuela’s gold supply chain.

Artisanal and Small-scale Mining
The term Artisanal and Small-scale Mining (ASM) broadly refers to mining practiced by
individuals, groups, or communities often informally (illegally) and in developing nations.
A common definition for this sector has not been adopted as its legal status,
defining criteria, and local definitions vary from country to country.

Although Venezuela’s oil reserves are ranked first among
nations and it is a founding member of the Organization
of Petroleum Exporting Countries (OPEC), the current
leadership has mismanaged the natural resource. Since
1960, oil had been 90-95% of the country’s exports and
oil production with sales constituting anywhere from
25-30% of the country’s GDP per capita—and most
importantly—50% or more of the governments revenues.
By 2013, oil production had dropped 25% due to a
combination of Hugo Chavez’s “nationalization” of the oil
industry, reduced oil production, and plummeting oil barrel
prices, condemning the government’s budget and leading
to an exponential system breakdown. In the shadow of
a failed system and the loss of GDP, gold has risen as a
supplementary funding resource for a certain populace.
Previously, the steady and mostly informal–or–illegal–
Venezuelan gold mining industry was host to heavy foreign
company exploration and gold production for export.
Gold mining in Venezuela is much less structured yet
still complicated due to the innocuous definition for
illegal gold mining and the almost complete lack of
governmental reach into the southern region gold fields
in the state of Bolivar. The lack of adequate mining
legislation, certification, regulation, policing, enforcement,
and the poor road and communications infrastructure in
the region make government access nearly impossible.
In the southern region, the only political infrastructure and
representation governing the region is an unregulated
military presence whom provide few solutions. The

continued atmosphere of ASM gold mining remains a
means of survival for local miners who are culturally tied
to mining, yet own no title to the mines they work and
are granted no concession from the government to mine
except through local municipal permission—or otherwise,
illegally.
The illegal or informal “wild west” or “wild-cat” mining
business model known to operate in Bolivar proliferates
endemic criminal activity such as organized crime.

“WILD-CAT”
A venture, such as drilling for oil or gas, with equal
probability of great profit or total loss.
Organized crime groups had little incentive to move
into the gold mining business until after the rise of gold
prices beginning around 2000—and especially after Hugo
Chavez “nationalized” Venezuela’s gold industry in 2011. As
a result, the few existing foreign mid-scale operations and
firms were forced out of the country and replaced with a
state run agency. Consequently, an operational vacuum
was created manufacturing a series of vacated gold
concessions susceptible to illegal activity.

Organized Crime and Illegally Mined Gold in Latin America, The Global Initiative Against Transnational Organized Crime
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ILLEGAL
GOLD MINING
in Latin America

The region is not unique in the high percentage of gold that is mined illegally;
about 28% of gold mined in Peru, 30% of gold mined in Bolivia, 77% of gold mined
in Ecuador, 80% of gold mined in Colombia and 80-90% of Venezuelan gold is
produced illegally. Illegal gold mining employs hundreds of thousands of workers
across Latin America, many of whom are extremely vulnerable to labor exploitation
and human trafficking.

Peru

28%

Bolivia

30%

Ecuador

77%

Colombia

80%

Venezuela

80-90%

Organized Crime and Illegally Mined Gold in Latin America, The Global Initiative Against Transnational Crime

Typical Artisanal to Large Scale Gold Mining Supply Chains:
UP STREAM ACTIVITIES AND COMPANIES

DOWN STREAM ACTIVITIES AND COMPANIES

Large-Scale Mining

Jewelers
International
Gold Trader/
Smelter

Mid-Scale Mining
Local
Smelters/
Smelting

Small Scale
Local Traders and
Exporters

Subsistence Mining

Subsidiary Trading
Company in
Free Trade Area

Technology Companies
International
Refiners

Small-scale Mining/ Aritsanal (ASM)

Bullion Banks
London Bullion
Market Association (LMBA)

OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas, Supplement on Gold, Organisation for Economic Co-Operation
and Development (OECD)

Whether gold is mined legally or illegally, the gold supply chain begins with the miners from a small-scale or mid-scale
mine. The largest percentage of the gold they produce they sell to a local smelter or small scale trader (or infrequently,
directly to an international trader) who in turn sells to a smelter/refinery in an urban area or directly to an international trader.

OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas, Supplement on Gold, Organisation for Economic Co-Operation
and Development (OECD)
OECD Due Diligence in Colombia’s Gold Supply Chains, Organisation for Economic Co-Operation and Development (OECD)
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MAJOR

DRUG TRAFFICKING ROUTES
and Plus Major Gold Mining Areas
in Latin America and
the Caribbean

Organized Crime and Illegally Mined Gold in Latin America, The Global Initiative Against Transnational Organized Crime

In recent years, organized crime groups associated with the illicit drug trade have diversified their portfolios due to increased
U.S.-led counter-drug efforts and are capitalizing on a “perfect storm” of sorts. The steep rise in the price of gold on the
international market is the driving force behind Venezuela’s organized criminal operations in combination with President
Hugo Chavez’s “nationalization” of foreign company’s mining operations and holdings (except for the Russian company,
Rusoro Mining, Ltd.), the substantial decline in oil revenues and production, and the precipitous decline in real GDP per
capita with its attached steep rise in unemployment and impoverishment of the average Venezuelan. The vacuum left by
President Chavez’s “nationalization” of the gold industry, and the opinion that illegally mined gold is currently worth twice
more than cocaine, the transition to organized crime control was inevitable. Even with his new “Orinoco Mining Arc” plan to
reopen the gold fields to international companies, the current President of Venezuela, Nicolas Maduro, still does not have
the political or law enforcement infrastructure to mitigate organized crime operations in the area.

EFFECT: The effect of excessively high gold values on
the international market, and the invasion of organized
crime and wild-cat mining in Venezuela’s gold industry,
has unleashed rampant human rights abuses, including
increased episodes of mass murder and human trafficking.
In terms of murder alone, Venezuela ranks second in the
world according to the non-profit Venezuelan Observatory
of Violence (OVV) with homicides focused in Caracas and
Ciudad, Bolivar. A sharply growing murder rate in mining
communities is directly contributed to the plummeting
economy and organized crime groups who are now
entrenched in the artisanal gold fields. Even the Venezuelan
government was implicated, last March, in the murder of
17 miners near the Atenas wild-cat mine in Tumeremo,
Bolivar. Insinuations are the government instigated the
massacre to make way for international concessioners.

Regardless of the why or how, the current government’s
loss of infrastructure and policies surrounding mining has
placed its mining populace in danger.
Since the 1970’s, the unregulated culture of mining in
Venezuela has failed to identify and regulate artisanal
small-scale gold mining operations. As a result, the poor
oversight of ASM operations has led to the appearance of
illegal activity and induces regional conflict. In the end,
the small-scale mine loses control of its operations to the
more powerful organized crime groups. With an informal
economy short of employment opportunities, the former
ASM miners are losing a fair wage for fair labor and are
vulnerable to deceptive recruiting–resulting in forced
labor conditions.
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An estimated

4,000

illegal miners are working in the area near the
borders with Colombia and Brazil, often clashing
with indigenous groups and challenging
the government’s efforts to
stop deforestation.

In 2015,

100

were killed as a consequence of ‘mafia
violence’, ‘corruption of military and police
officials’, and ‘abuse of power’ by local
authorities who were complicit
with organized criminal
group structures.

The principal organized crime
group in Venezuela is the

‘CARTEL
DE LOS
SOLES’
(Cartel of the Suns)

It is allegedly headed by high ranked
members of the Venezuelan army, but better
known for cocaine smuggling than for
involvement in gold mining.

Worker intimidation, extortion, theft, murder, and money
laundering are routine in and around Venezuela’s mining
communities. Vulnerable ASM workers, especially those
exposed to organized crime groups and unscrupulous
middle men, have no choice but to turn over the better part
of their production for basic necessities alone in a form of
debt-bondage. Under these forced labor conditions, the
men and boys work in sub-standard and highly unsafe
conditions–enduring routine exposure to toxic mercury
often gravely injured or dying as the area women and girls
are forced into sex trafficking. The children working in the
gold mines or camps are typically unaccompanied by their
parents and susceptible to the worst forms of child labor.
Labor, safety, environmental, and tax laws are routinely
ignored, and staple enterprises such as agriculture and
fishing are increasingly under severe threat from the toxic
effluent and soaring sedimentation runoff into local ground
waters, downstream tributaries and rivers. In addition,
illegal mining is greatly expanding into protected and
regulated bio-sensitive areas as well as ethnic enclaves
such as the Yanomamo, a group of approximately 35,000
indigenous people who live in the Amazon rainforest on
the border between Venezuela and Brazil, thus causing
increased disruption.
The non-traditional supply chain for illegally mined gold
requires it to be laundered before it can be entered into
international markets. The primary means for laundering
gold are fraudulent purchase receipts and certificates
of origin proffered and accepted without verification.
Because the illegally produced gold is outside state
purview, especially once it is refined, the source does
not enter into international gold calculations or financing
subsequently labor and social abuses persist. A general
response to these oversights have driven certain investors
and downstream companies to adopt guidelines such
as the Organization for Economic Co-operation and
Development (OECD) Due Diligence Guidance for
Responsible Supply Chains of Minerals from ConflictAffected and High-Risk Areas, a focused reference to help
companies respect human rights and avoid contributing
to conflict through mineral purchases. To ensure longterm business practices mitigate the confusion of legally
versus illegally mined gold, businesses also implement
the Responsible Jewelers Research Council’s Chain of
Custody Certification and the London Bullion Market
Association’s (LMBA) Responsible Gold Guidance.
As the populace of Venezuela remains in flux and the
government struggles to regain control, the wild-cat
mining business model has prospered. The compounding
causal factors are numerous but not irreversible with
collectively responsible sourcing and management by
business consumers.

Organized Crime and Illegally Mined Gold in Latin America, The Global Initiative Against
Transnational Organized Crime
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In 2013,
“Americans bought an estimated

$22,000,000,000

in toys, 80% of them made in China.
The American consumer has the right to know
how these toys are made and weigh the true
costs of buying toys made in China.”

“The CongressionalExecutive Commission
on China finds that the
voluntary compliance
on labor standards in
China’s toy factories
isn’t working.”
–Gary Feurberg

- Opening statement of Rep. Chris Smith (R-NJ)
co-chairman of the Congressional-Executive
Commission on China (CECC),
December 2014.

For the brand name toy companies and consumers, the coming 2016 Christmas season will bring not just prospective
gifts, but also issues of forced and child labor, corporate social responsibility, and social compliance. Most toy consumers
assume the toys they buy are made in China but have no cognizance of the Chinese workers who manufacture the
toys nor their labor rights. According to Dr. Nick Lin-Hi, Junior Professorship for CSR at the University of Mannheim,
Germany, there are three main factors that influence the degree of implementation of Corporate Social Responsibility
(CSR) by the toy industry: (1) the empirical conditions of the field the industry operates in, (2) the necessity of compatible
incentives, and (3) how relevant the “rules of the game” are to the companies.

Feuerberg, Gary. Chinese Made Toys: Forced Labor and Violations of Local Law. The Epoch Times, December 2014.
Major China Toy Production Region Report. Toy and Juvenile Products Association, April 2016.
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The empirical conditions under which the
toy companies operate, brand name and
upstream manufacturers alike. are legion
and encourage, if not mandate, suppliers
to take shortcuts and cut corners on their
expenditures for labor:
Business competition is intense and
consolidations are increasing

•

Consumers buy at the cheapest price if possible

•

Profit margins among brand name companies
hover around 6% while small and medium
companies see much lower margins—and the
manufacturing companies see somewhat above
6%

•

•

•

•

•

INDUSTRY FACTS
#1

Total revenue of global toy market each year is
80 + billion dollars
- Statistics and facts on the Toy Industry, Statista

•

•

TOY

Filtering out variability of consuming economies,
consumption is cost sensitive and most
companies have off-shored or outsourced their
production to areas of low-cost labor—the lowest
at this point is still China
Brand name companies force producers to meet
the lowest possible price per toy and suppliers
have no choice but to meet their demand—
sometimes proposing lower costs simply to get
the business
Brand name companies most frequently divide
their orders between several suppliers which
offers suppliers less than 20 percent of their profit
stream, leaving the only business area that the
suppliers can make up profits—short-changing
the work force
There is strong pressure for innovation in toys
due to rapid changes in consumer interests,
demographics, and fashion trends—which also
decreases the life cycle of toys and leads to
increases in production costs
The Christmas season generates approximately
two thirds of a brand’s annual sales and this
strongly influences their annual net profit.
Therefore, it is crucial for the brand name
companies to meet consumer demands within the
shortest time possible which, in turn, determines
the placement of orders with the suppliers
Seasonality brings a spike in just-in-time orders
and modifications for manufacturers from brand
name companies and recruitment problems for
the same companies that surge from less than a
million workers during the off-season to 3+ million
during the June-October time frame to meet
brand name orders for November-December

#2
#3

U.S. annual toy market share is $20+ billion dollars

The American consumer typically spends up to and
above 800.00 dollars each Christmas season, while
the average Briton pays out up to and above 800
pounds sterling
- 2015 Planned Christmas Spending, American Research Group

#4

For November-December Christmas season,
5-70 % of the annual toy production takes place
between June to October
- Study on the International Council of Toy Industries (ICTI) Care Process

#5
#6

Christmas sales account for nearly 2/3 of the brand
name companies’ annual sales
- Study on the International Council of Toy Industries (ICTI) Care Process

The EU is the largest global toy industry when
adding in the goods and services market, and
is in second play for exporting toys (behind
China-Hong Kong)
- Study on the Competitiveness of the Toy Industry

#7

China has manufactured toys for the global market
for 20 years and currently manufactures 75-85
percent of the toys retailed across the globe and
in the U.S.
- China Labor Watch

#8

In December of 2014, the Congressional-Executive
Commission on China found that voluntary
compliance with labor standards in China’s toy
factories wasn’t working
- Chinese Made Toys: Forced Labor and Violations of Local Law

Lin-Hi, Nick. Study on the International Council of Toy Industries (ICTI) Care Process. University of Mannheim, MISEREOR, 2012.
List of Goods Produced by Child Labor or Forced Labor. United States Department of Labor, September 2016
Investigations on Toy Suppliers in China: Workers are still suffering. China Labor Watch, 2007.
Barbie, Mickey Mouse, Optimus Prime, Thomas the Tank Engine: Who Else Continues to Exploit Toy Workers? China Labor Watch, November 2014.
Study on the competitiveness of the toy industry. European Consortium for Sustainable Industrial Policy (ECSIP), August 2013.
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As Dr. Nick Li-Hi of the University of Mannheim points out,
“It is not sufficient to address the question of which social
responsibility the toy corporation must fulfill, but it is also to
be asked which responsibilities corporations can assume
under given empirical conditions.” This is where the proper
and reasonable set of incentives enters the CSR equation.
After all, this intense short-term competitiveness and fear
of a forced exit from the market place due to pricing is what
creates the tension between short-term goals and the
longer term—more socially invested—goals of CSR. This
tension in the toy industry is a major driver of irresponsible
conduct and behaviors circumventing product quality
(recalls), worker safety, and remuneration.
A lack of industry incentives conducive to CSR policy
changes purports no changes to the toy market’s economy,
its competition, or procedures. On basis, voluntary policy
change effecting CSR has not proven to be financially
advantageous to the corporations. This archetype
demonstrates how necessary company involvement in the
International Council of Toy Industries (ICTI) Care Process is
crucial to its real success.
The revolutionary development of Business Codes by the
ICTI CARE Foundation in 1991 defined the ethical treatment
of workers, leading to the development of standards and
protocols for audits. In 2000, ICTI began to audit the
industry worldwide, further developing a “global social
compliance program.”

Industry codes, like the ICTI Process, are guiding socially
responsible behavior of the toy companies towards
the workers that make the toys, and in effect, voluntary
collective self-restraints—rules of the game promulgated
by the private industries rather than the state authorities. In
the long run, collective self-restraints are beneficial to all
corporations in an industry.
However, on-the-spot investigations by China Labor
Watch (CLW) and other NGO’s have not only determined
dozens of violations of labor standards in the production
of toys, including child labor, but that state authorities are
colluding with suppliers to ignore these violations even
when they are in violation of local laws. In the 2007 report,
“Investigations on Toy Suppliers in China: Workers are still
suffering”, CLW’s investigation of toy suppliers in China’s
Guangdong Province found multiple labor violations. In
2014, they repeated the investigation only to find worsening
conditions with few overall corrections. The recent findings
were contrary to the excellent voluntary certification and
auditing reported by ICTI Care Foundation raising concerns
about auditing fraud and the efficacy of social auditing in
the absence of random social investigations, and worker
and company protection.

Ethical business standards are migrating towards more stringent regulations or guidelines
against products of forced labor, to include the toy industry. The continued development
of trade alliances and treaties such as the recent Trans-Pacific Partnership will increase the
accountability of participatory governments and businesses alike against forced labor in the
supply chain. At a minimum, the toy industry should be cognizant of the following counter
human trafficking efforts:
•

The U.S. Trade Enforcement and Trade Facilitation Act is aimed at banning the import of goods believed to be
made in part or whole with forced labor, child labor, or indentured labor.

•

The U.S. Department of Labor publishes a List of Goods made with forced and child labor.

•

The U.K. Modern Slavery Act, enacted May 2015, which means English companies or companies doing
business with English companies whose annual profits are above a certain threshold must report annually
the steps they have taken to identify and address the risks of forced labor and human trafficking in their work
force, supply chain, and also workforce of any business partners and contractors.

•

The California Transparency in Supply Chains Act of 2010 which requires companies doing business in the
state of California, also above a certain threshold, to disclose on their websites their initiatives to eradicate
slavery and human trafficking from its direct supply chain for the goods offered for sale.

Lin-Hi, Nick. Study on the International Council of Toy Industries (ICTI) Care Process. University of Mannheim, MISEREOR, 2012.
Investigations on Toy Suppliers in China: Workers are still suffering. China Labor Watch, 2007.
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VENEZUELA
CRUDE OIL
EXPORTS
BY DESTINATION

VENEZUELA PIPELINES AND OIL FIELDS

(2011)
UNITED STATES 40%
EUROPE 4%
OTHER 6%
OTHER ASIA 9%
CHINA 10%

CARIBBEAN 31%
The Petroleum Economist World Energy Atlas

POPULATION:

31 MILLION
UNEMPLOYMENT RATE:

7.3%
MODERN SLAVERY POPULATION:

47,000+
GROSS DOMESTIC PRODUCT:

$239 BILLION
GROSS EXPORTS:

$88 BILLION
CORRUPT PERCEPTION INDEX:

RANK 17 OUT OF 168

U.S. Energy Information Administration

In late July, President Nicolas Maduro of Venezuela signed a decree that requires
“all workers from the public and private sector with enough physical capabilities
and technical know-how” to work in agricultural fields on demand in order to
combat the famine currently affecting the country. The citizens can be worked
from sixty days up to an indefinite period of time. The decree allows the Maduro
administration to chain all Venezuelans (outside the patronage and protection of
the current administration) to the few companies operating in that sector—against
their will and this, according to human rights organizations, in effect makes this
decree a state sanctioning of forced labor. According to Alan Hernandez, the
Maduro administration claims that the aim of this decree is to “guarantee food
supply, social justice, and democracy” as a defense against the “economic war.”
This decree comes on the heels of the downgrading of Venezuela’s status from
a “Tier 2” to a “Tier 3” state in the U.S. Department of State’s Trafficking in Persons
(TIP) Report, due to Venezuela’s inability and lack of commitment to meeting
the minimum TVPA (Palermo Protocol) standards for the elimination of human
trafficking and forced labor for a second year in a row. The downgrade reinforces
prevailing international and humanitarian concerns.

According to the TIP Report, Venezuela is a “source and destination country for men, women, and children subjected to sex
trafficking and forced labor.” Venezuelan women and girls are subjected to sex trafficking and child sex tourism within the
country, including some lured from poor interior regions to urban tourist centers. Various Non-Governmental Organizations
(NGOs) continue to report Venezuelan women are subjected to forced prostitution in Caribbean countries, particularly
Aruba, Curacao, Trinidad and Tobago. Venezuelan children are exploited within the country, frequently by their families, in
domestic servitude. Venezuelan officials and international human rights organizations have identified sex and labor trafficking
victims from South American, Caribbean, Asian, and African countries in Venezuela. Ecuadorians, Filipinos, and other foreign
nationals are often subjected to domestic servitude by other foreign nationals living in Venezuela. Venezuelan officials

Mason, Jeff and Daniel Trotta. U.S. considers ending program that lures Cuban doctors to defect, Reuters, January 2016.
Hernández, Alan. Venezuela has a new ‘forced labor’ law that can require people to work in fields. VICE NEWS, July 2016.
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in Venezuela on social programs may experience treatment
indicative of forced labor. Some of these Cubans attribute
such treatment to their own government, including labor
trafficking indicators such as chronic underpayment of
wages, mandatory long hours, and threats of retaliatory
actions against the citizens and their families if they leave
the program.

reported an increase in sex trafficking in the informal
artisanal mining sector. According to a Reuters report in
January, some of the estimated 30,000 Cuban citizens,
particularly doctors, working on behalf of their government

The Government of Venezuela does not fully meet the
minimum standards for the elimination of trafficking and is
not making significant efforts to do so. The government has
released minimal information on its efforts, investigating
at least one sex trafficking case and indicting at least one
trafficker, but reporting no prosecutions or convictions. The
lack of reliable data on government anti-trafficking efforts
makes these efforts difficult to assess. The government
did not report identifying or assisting trafficking victims.
The extent of efforts to investigate internal forced labor,
protect child sex trafficking victims, or improve interagency
coordination to address trafficking was and remains unclear.

Note: The Maduro administration and its supporters object to the recent TIP assessment and complain that it
is politically motivated. Yet whether politically motivated or not, the facts are that the administration cannot
furnish data to demonstrate otherwise and this latest decree even further weakens their case. For companies
with supply chains extending into Venezuela, due diligence to prevent profiting from this deepening human
misery is now even more of a challenge than before.

Venezuela is in an economic tail-spin from which recovery is doubtful and this only exacerbates an already dismal
human rights situation. The spiraling inflation (estimated to reach above 700% by 2017), the declining GDP, and the rising
unemployment, especially for those under the age of 18, increases the vulnerability of Venezuela’s socially marginalized
poor, children, men and women to forced labor and trafficking. The artisanal gold mines, the domestic servitude, the
domestic, international tourist, and Caribbean sex trade and other areas of Venezuela’s licit and illicit economy are all seeing
huge increases in humans trafficked and forced into labor.

LEGISLATION
Venezuelan legislation lacks comprehensive regulations prohibiting human trafficking and forced labor. Without an
effective government to recognize and enforce legislative changes, little resolve is anticipated. Although the Ley
Organica para Proteccion del Nino y del Adoloscente 1998 offered some rights and protections to the young, they have
been minimal and rarely enforced and for the most part carry fines, not penalties.
Venezuela’s 2000 constitution did not specifically ban human trafficking, only its related crimes of enslavement
and prostitution. In 2004, a Naturalization and Immigration Law criminalized transnational trafficking for labor
exploitation and the Organic Law Against Organized Crime, 2005, also prohibited trafficking across borders for labor
or prostitution, however, neither one prohibited domestic trafficking. The Organic Law on the Right of Women to a
Violence-Free Life, enacted in 2007, prohibits the domestic trafficking of women girls and female adolescents for
purposes of sexual exploitation, prostitution, forced labor, or slavery. However, no legislation yet has been enacted
to protect adult males or boys.

Hernández, Alan. Venezuela has a new ‘forced labor’ law that can require people to work in fields. VICE NEWS, July 2016.
Cauylt, Fernando and Astrid Prange de Oliveira. End of ‘21st century socialism’ in Latin America? Deutsche Welle (DW), September 2013.
Wilpert, Gregory. The Meaning of 21st Century Socialism for Venezuela. Venezuelanalysis.com, July 2006.
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SOCIALIST DRIFT
Hugo Chavez’s drift into what he described as “21st century socialism” and obstacles internal to Venezuela are the
most influential factors in Venezuela’s failed state. Simply put, “socialism” proposes that the community (or state) own,
organize, and manage its resources and capital, means of production and distribution of goods and services, and its
exchange supported by ideologies, theories, and movements. The difficulties inherent in such a complex enterprise
make success problematical, if not impossible. Socialism is poorly adaptable to mass difficulties (dips in production
and import-export, variations in exchange, unemployment, etc.), is unable to fundamentally challenge the logic of
capital, and lacks the collective technical and managerial expertise for those who manage resources and production.
According to Gregory Wilpert, a pro-Bolivarian, the most serious obstacles to instituting changes were: (a) the
persistence of clientelism-patronage (further undermining what rule of law remained, opening the government up to
its own brand of corruption, delegitimizing, and undermining social and national solidarity); (b), the latent personality
cult around Chavez and the tendency towards personalist politics in Venezuela in general (Chavez was the glue
that bound the movement together); and (c) fossilization of top-down leadership, not only of Chavez, but also by
everyone in his administration counter-acting any grass-roots participation. Given these internal limiting factors, Hugo
Chavez’s (and now President Nicolas Maduro’s) 21st century socialism is not just an anachronism but responsible for
the corruption, weak rural infrastructure, worsening human rights abuses, trafficking, and forced labor—now state
sanctioned—as well as the invasion of organized crime into the country’s industrial and commercial supply chains.
Thiago Galvao of the University of Brazilia’s Institute of International Relations, asserts that because Hugo Chavez
financed the balance of his social programs with the windfall revenues of energy exports (petroleum) when the price
per barrel of oil reached an all-time high, his social programs were based on an export economy model which in turn
not only depended on global prices remaining high, but also the retention of internal infrastructure and reinvestment
of revenues to support continued exports—none of which Chavez followed through with. Since 2014, the price per
barrel has plunged precipitously low cutting substantially into the government’s revenues, actual oil production has
slumped depleting the incoming revenue stream even further, the price of gold on the international market has
soared attracting the attention and invasion of organized crime and drug cartels into Venezuela’s artisanal gold mine
industry, the Bolivar’s international exchange rate has plummeted, inflation (700 + percent projected for 2017) and
unemployment (7.3+%) are climbing—all combined to illicit a human rights abuse—human trafficking—and forced
labor explosion in Venezuela.

Cauylt, Fernando and Astrid Prange de Oliveira. End of ‘21st century socialism’ in Latin America? Deutsche Welle (DW), September 2013.
Wilpert, Gregory. The Meaning of 21st Century Socialism for Venezuela. Venezuelanalysis.com, July 2006.
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CANNABIS
A tall plant with a stiff upright stem, divided
serrated leaves, and glandular hairs. It is used
to produce hemp fiber and as a psychotropic drug.
Also called hemp, marijuana.
– Oxford Dictionary

According to National Attorneys General Training and
Research Institute (NAGTRI), the unresolved issues between
federal and state marijuana laws are still a problem for
many industries, law enforcement, banking, and real estate
included. At this point, all industries and employers of
employees who use marijuana are grappling with the legal
inconsistencies and seeking further guidance, especially
from case law. Despite this, there are resources available
for employers that want to take the initiative.

First, employers in states in which marijuana has been
legalized need to determine whether their workplace is
regulated by the federal Drug Free Workplace Act. The Act
requires a zero-tolerance drug policy for the workplace, for
all federal grant recipients, federal contractors, and certify
that their workplaces are drug free. The Act, however, does
not require that employers conduct mandatory drug tests.

MARIJUANA LEGALIZATION STATUS

NO LAWS LEGALIZING MARIJUANA

MARIJUANA LEGALIZED FOR
RECREATIONAL USE

MEDICAL MARIJUANA LEGALIZED

Americans with Disabilities Act of 1990, As Amended. ADA.gov, 1990.
Controlled Substances Act Title 21 – Food and Drugs, Chapter 13 – Drug Abuse Prevention and Control. U.S. Food & Drug Administration, June 2009.
Drug-Free Workplace Act of 1988. United States Department of Labor, 2010.
National Attorneys General Training & Research Institute (NAGTRI) Journal Volume 1, Number 2. NAGTRI, February 2016.
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State legalization of marijuana is of real concern to employers who strive
to maintain productivity, ensure workplace safety, and protect workers’ rights.

AS MARIJUANA IS LEGALIZED, USAGE INCREASES.
For example, after marijuana was decriminalized in Colorado, the number
of positive workplace drug tests increased by 20 percent between 2012 and 2013,
compared to a national average increase of five percent.
– Francesca Liquori, Former NAGTRI Program Counsel

Secondly, it behooves a business to understand the
Americans with Disabilities Act or ADA. Under the ADA,
an employer is prohibited from discriminating against
qualified individuals on the basis of “a physical or mental
impairment that substantially limits one or more major life
activities, a person who has a history or record of such an
impairment, or a person who is perceived by others as
having such an impairment.” The ADA requires compliance
of private employers with 15 or more employees and all
public entities regardless of their size. Section 12114(a) of
the ADA states that any qualified individual with a disability
who is currently engaging in the illegal use of drugs is
not covered by the ADA, and that employers may require
the behavior of their employees to conform to the DrugFree Workplace Act of 1988. For instance, as a condition
of employment in the 1988 Act, employees must abide
by the employer’s policy and notify the employer within
5-calendar days if he or she is convicted of a criminal drug
violation in the workplace. The ADA definition of “illegal
use of drugs” is determined by the Controlled Substances
Act as the use of drugs, the possession, or distribution of
controlled substances outside of their legitimate medical
purpose.
Courts have considered whether an employer can take
an adverse action against an employee because of that
employee’s participation in a state-authorized medical
marijuana program or whether the employer must
accommodate that employee’s use of medical marijuana.
The courts have found, in states where statutes are
silent on this issue, that employers are not required to
accommodate medical marijuana use under the ADA or
under state statutes modeled on the ADA.
In Emerald Steel v. Bureau of Labor and Industries, the
Oregon Supreme Court held that an employer does not
have a duty to accommodate an employee who uses
medical marijuana outside of the workplace because
marijuana is illegal under federal law. Also the employee
was not using marijuana under the supervision of a licensed
healthcare professional because his doctor had given him a
recommendation rather than a prescription. In this case, the

CSA preempted the state disability discrimination act even
though it did not preempt the statute that legalized the use
of medical marijuana. In Ross v. Raging Wire Telecomms.,
Inc., the California Supreme Court reached a similar
decision concluding that the voters did not intend to block
an employer’s ability to take adverse employment actions
based on the use of medical marijuana. The Ross case also
found that employers do not have to accommodate their
employees’ off-site medical marijuana use.
Even if an employer is not required to conform to the
various Federal Acts, they can still institute a zero tolerance
policy for those workers in “safety-sensitive” positions. A
“safety-sensitive” position is one in which an employee is
responsible for the safety of themselves and/or others.
Positions that fit into this designation include those involving
driving or the use of machinery and which have direct
safety implications such as operating heavy equipment,
driving commercial vehicles, or handling highly-flammable
substances, and may require random drug testing.
At this time and according to what limited case law exists,
the public is entitled to drug-free workers in safetysensitive positions and this public entitlement outweighs
any individual right to privacy. Extent case law defines a
“safety-sensitive” position as one in which the employee’s
duties are “so fraught with hazard that his or her attempts
to perform them while in a state of drug impairment would
pose a threat to co-workers, to the workplace, or to the
public at large.” In the context of private employment, the
Court allows random drug testing of “safety-sensitive”
employees only, but although identifying a worker’s
position as “safety-sensitive” generally benefits from a
clear, direct nexus between the employee’s duties and the
nature of any feared harm, that is not always the case.
Even though most employers know generally which of their
positions are “safety-sensitive” and, for that matter, what
it means to be “safety-sensitive”, prudence dictates that
the private employer properly classify a work position as
“safety-sensitive” in accordance with and in full compliance
with the Americans with Disabilities Act.

National Attorneys General Training & Research Institute (NAGTRI) Journal Volume 1, Number 2. NAGTRI, February 2016.
Rand, Cory A. Safety-Sensitive Positions and Random Drug Testing by Private Employers in New Jersey. New Jersey Law Blog, August 2014.
Liquori, Francesca. The Effects of Marijuana Legalization on Employment Law. National Attorneys General Training & Research Institute (NAGTRI), February 2016.
Barran, Paula. So which positions are safety sensitive? Daily Journal of Commerce Oregon, May 2008.
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Due to a ruling from the federal court in Stanziale v. County
of Monmouth, 884 F. Supp. 140, 146 (D.N.J. 1995) opined that
“Notwithstanding the conceivability of a negative impact
on public safety, the court found the nexus between the
inspector’s duties and the potential safety risk were too
attenuated; the employee’s job responsibilities did not
expose him to an immediate risk of harm and did not
pose an immediate threat to the public.” Thus the process
of identifying a position as “safety-sensitive” must be
done carefully, case-by-case and position-by-position.
Employers should consult with counsel for a detailed
evaluation to ensure compliance with all applicable laws
and regulations prior to making such a determination.
The Omnibus Transportation Employee Testing Act and Title
49 of the Code of Federal Regulations, Part 382, prohibits
commercial motor vehicle drivers from performing safetysensitive functions after an alcohol test result indicating a
0.02 alcohol concentration or a positive drug test result.
The law also prohibits drivers from using alcohol or illegal
drugs while on duty and from performing “safety-sensitive”
functions within four hours of using alcohol. Likewise,
employers may not use a driver to perform “safetysensitive” functions under these conditions and requires
employers of drivers of commercial motor vehicles, which
applies to many private employers, to test those drivers for
the prohibited use of alcohol and controlled substances.
This includes all private- and public-sector employers and
employees with few exceptions.
To avoid liability under the ADA or state-specific
discrimination statutes, regardless of if an employer is
in an “accommodation state” or not, he or she must be
careful to ensure that adverse employment decisions are
made based on the individual’s use of marijuana rather
than the underlying medical condition. The California
Supreme Court ruled that the state’s medical marijuana
statute “simply does not speak to employment law.” The
Washington Supreme Court concluded that the law does
not prohibit an employer from discharging an employee
for the authorized use of medical marijuana as there was
no evidence that the voters who favored the medical
marijuana law intended for the law “to provide employment
protections or to prohibit an employer from discharging
an employee for medical marijuana use” and that the
statute does not “proclaim a public policy prohibiting the
discharge of an employee for medical marijuana use.” Plus
in Casias v. Wal-Mart Store, the Sixth Circuit court ruled that
Michigan’s medical marijuana statute does not regulate
private employment, thus does not prohibit an employer
from disciplining an employee for the use of marijuana
even when such use is lawful under state law. The court

concluded further that if the Michigan legislature had
intended to prevent a private business from engaging
in such disciplinary actions, it would have emplaced
this revision in the statute. Nevertheless, employers are
encouraged prior to taking any disciplinary action against
an employee to consult with counsel for a detailed
evaluation of their situation to ensure compliance with all
applicable laws and regulations.
Operate within the guidelines of the applicable laws

KNOW YOUR LAWS
KNOW YOUR OBLIGATIONS
KNOW YOUR RIGHTS
Ensure your employees

KNOW YOUR POLICIES
The regular use of marijuana in or near the workplace can
lead to a loss of productivity and an increase of workplace
accidents. Employers have a duty under the Occupational
Health and Safety Act of 1970 to “maintain conditions or
adopt practices reasonably necessary and appropriate
to protect workers on the job.” Under the Occupational
Safety and Health Act (OSHA), OSHA’s mission is to assure
safe and healthful workplaces by setting and enforcing
standards, to provide training and out-reach, education
and assistance. OSHA has jurisdiction over private sector
employers, excluding the self-employed, family farm,
and government workers (except in State Plan states).
It approves and monitors 28 State Plan states covering
both private and public sector employees, assists Federal
Agency Programs, and conducts on-site inspections
without advance notice, or Phone/Fax investigations
by highly-trained compliance officers and inspects
workplaces for:
•
•
•
•
•

Imminent danger
Catastrophes / fatalities
Worker complaints and referrals
High injury/illness rates, severe violators
Follow-up inspections

According to OSHA’s website, the agency supports the
applicable federal and state laws to promote drug-free
workplace programs and compliments any requirements
or other initiatives that the agency feels will help to ensure
safe and healthy workplaces—but the agency does not
otherwise specifically regulate the drug-free workplace.

Outside of the United States and its territories, companies need to know explicitly and carefully observe the drug use laws in
the country they are operating in or traveling through because some states have very severe penalties for infractions—from
their legal perspective—regardless of the safety-sensitive positions in the workplace. Others may have scant regulation
of drug possession and use—in some countries smoking marijuana in the workplace is only prohibited by virtue of laws
banning smoking normal tobacco in the workplace, for example. Some countries, such as Holland and Switzerland, have
made minor changes to their laws, although not specifically to the workplace. Employers are advised to seek legal counsel
for their employees and operations in other countries to avoid unnecessary and regrettable legal entanglements.
Drug-Free Workplace Act of 1988. United States Department of Labor, 2010.
Occupational Safety and Health Act of 1970. United States Department of Labor, 2010.
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UK

MODERN SLAVERY ACT

AND BUSINESS TRANSPARENCY REPORTS

“Forced labor is bad for business and
development and especially for its victims.
Our report adds new urgency to our
efforts to eradicate this fundamentally evil
but hugely profitable practice as soon
as possible,”
ILO Director General Guy Rider in reference to the 2012 International Labor Organization
(ILO) report Profits and Poverty: The Economics of Forced Labour which estimates $150
billion is generated in illegal profits annually.

The Modern Slavery Act 2015 is an Act of the Parliament
of the United Kingdom. It is expected to reduce as far
as possible human slavery and trafficking and the use of
forced labor, especially in businesses and their supply
chains in England and Wales. The Act consolidates all
previous offenses relating to trafficking and slavery. The bill
was introduced to the House of Commons in draft form in
October of 2013 by James Brokenshire, the Parliamentary
Under Secretary for Crime and Security. Theresa May, the
sitting Prime Minister and Lord Bates sponsored the bill
in the Home Office, presented to the Parliament in June
of 2014, passed into law on March 26, 2015, and effective
March 31, 2016 to businesses with the same fiscal date.

LEGISLATIVE HIGHLIGHTS OF

UK MODERN SLAVERY ACT
Consolidates existing slavery
and trafficking offenses
Introduced two new civil orders to aid the courts
in restricting the activities of those convicted for
these offenses and those involved in such
offenses but not yet convicted
Established an independent Anti-Slavery
Commissioner to oversee best practices and the
identification and prevention of modern slavery,
currently presided by Kevin Hyland

The immediate importance of the Modern Slavery Act
2015 to businesses is found in the Transparency in Supply
Chains (TiSC) clause - Article 6, Section 54 of the Act
requires any commercial organization or group structure
carrying on a business in the UK and making an annual
profit of £36 million or more to file a business transparency
report—a slavery and human trafficking “statement”—
either on their website or with their other report at the end
of their fiscal year.
In the Transparency in Supply Chains (TiSC) etc, A practical
guide, the government provides detailed compliance
guidance for companies in relation to the Act and reporting.
The guide further clarifies the nuance of companies
compelled to comply, as any commercial corporation
or partnership regardless of incorporated registration
that carries on business or part of a business in the UK,
supplies goods or services, and has an annual net profit or
“turnover” equal to or exceeding £36 million (which includes
those of their UK subsidiaries and subsidiaries operating
outside the UK) are required to do so. Dependening
on a subsidiary company’s independent status within
the commercial organization, it may be exempt of TiSC
reporting requirements. As the final arbiter, the courts have
ultimate authority to determine compliance, thus filing a
transparency report is recommended as best business
practice when in doubt. The combination of the Modern
Slavery Act’s TiSC reporting and the apparent growth
of public interest in countering slavery in companies
and their supply chains can benefit improved business
practices. Although, technically a company need only file
for the year that their net profits trigger the required £36
million—it is more beneficial for companies to build upon
their reports, demonstrating a commitment to maintain
socially responsible standards.

PRACTICAL GUIDANCE FOR TISC REPORT
•

Details of the organization’s structure, business and
supply chains

•

Adopt slavery and human trafficking policies - due
diligence procedures – (expanded to include subcontractors and 3rd parties)

•

Use Red Flags to assess the parts of the business
or supply chain with the highest risks and then
promulgate steps taken to manage or mitigate the risk

•

Establish a plan to measure the effectiveness in
ensuring slavery and human trafficking are not
taking place in the business or supply chains using
appropriate key performance indicators (KPIs)

•

Detailed training program

A provision for asset forfeiture
A new statute to defend slavery or trafficked
victims compelled against their will to
commit crimes
Provisions for child trafficking
Modern Slavery Act 2015. Legislation.gov.uk, 2015.
Transparency in Supply Chains etc. A practical guide. UK Home Office, October 2015.
Modern Slavery Act Guidance – the “race to the top” begins. Allen & Overy, November 2015.
The UK Modern Slavery Act 2015 & Its Impact on Supply Chain Due Diligence, 2016.

VOLUME 1, ISSUE 4

22

GOVERNMENT GUIDANCE

The TiSC clause may only require companies to disclose
their actual efforts to prevent slave labor and human
trafficking within its own organization or its supply chain,
but the additional details recommended are the context
or factual framework proving efficacy of their performance.
To minimize redundancy, companies are allowed to
include steps they took to meet similar requirements in
other counter human trafficking and anti-slavery programs.
At this time, a depository database for all TiSC reports
has yet to be implemented by the government creating a
disparate environment of reports. Current provisions allow
businesses to place their reports in several different places,
ironically reducing the desired transparency by scattered
records and disjointed public access. Nonetheless, the Act
has received popular support by the public, consumers,
and investors who are paying increased attention to the

efforts businesses are making towards resolving the global
problem of human trafficking and forced labor in supply
chains. There are potentially 12,000-17,000 businesses
worldwide that may be affected by the Modern Slavery Act
of 2015 and its transparency clause, making it an influential
addition to existing social compliance policies.
Similar to the UK Modern Slavery Act 2015, the precursor
California Transparency in Supply Chains Act has similar
measures, but similarly offers little incentives or remand
penalties. The discovery of “hidden crimes” such as
slavery and trafficking is a costly overhead for businesses
with few incentives, yet the power of public disclosure
and transparency is the conduit for consumers and
campaigners, shareholders and investors, and other
stakeholders the critical incentive needed for long-lasting
business transparency improvements.

COMPLIANCE CHALLENGES
•

The transparency report model is a practical procedure yet under developed

•

Lack of civil and criminal penalties for failure to comply

•

Omits abuses associated with the Domestic Overseas Worker Visa or “tied” visas, chaining workers to
a single employer

COMPLIANCE BENEFITS
•

A substantial growth of their customer base among a public that places value on ethical businesses

•

A significant boost in investor confidence

•

Employees motivated towards engagement and loyalty to the company’s values

•

Improved stability and flexibility in its supply chains

•

The increased possibility of obtaining government and official public sector job tenders

CSR CHECK
DOES YOUR BUSINESS OPERATE IN THE UNITED KINGDOM OF GREAT BRITAIN AND IRELAND?
DOES YOUR SUPPLY CHAIN TRANSPARENCY REPORT COMPLY WITH THE UK MODERN SLAVERY ACT?
1.

Provides a brief description of your company, your business model and supply chain relationships

2.

Provides a summary of where the risks lie within your business and supply chain, the assessment of risks, and
what you are doing to reduce or manage the identified risks

3.

Provides pertinent key performance indicators (PKI) reflecting the effectiveness of your program

4.

Provides information compiled from your suppliers about the goods and services they supply

5.

Provides formulated due diligence procedures to assess the reliability of your suppliers and their information

6.

Provides an on-going risk assessment plan of direct and indirect suppliers

7.

Provides a statement to your suppliers declaring a zero tolerance contract agreement against trafficked,
bonded, child, forced or compulsory labor or any other type of servitude

8.

Provides amended contracts with suppliers to include their obligation to comply with the terms of the UK
Modern Slavery Act 2015 and your right to terminate for breach of contract reserved on that condition

9.

Provides an amendment to existing audit procedures of suppliers in compliance with the provisions of the Act

10. Provides a plan to train employees such as buyers to incorporate the changes needed to comply with the Act
into their procurement procedures
Modern Slavery Act 2015. Legislation.gov.uk, 2015.
Transparency in Supply Chains etc. A practical guide. UK Home Office, October 2015.
Modern Slavery Act Guidance – the “race to the top” begins. Allen & Overy, November 2015.
The UK Modern Slavery Act 2015 & Its Impact on Supply Chain Due Diligence, 2016.
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UK MODERN SLAVERY ACT VS. CALIFORNIA TRANSPARENCY
IN SUPPLY CHAINS ACT
APPLICABILITY
California Transparency
in Supply Chains Act
UK Modern Slavery Act

•

Applies just to retailers and manufacturers

•

Applies just to product supply chains

•

Applies to all business sectors

•

Applies to goods and services, including, but not
limited to, products supply chains

•

Applies to companies with at least $100 million in
annual global gross receipts

•

Applies only to companies that qualify as “doing
business in California” under the California Tax and
Revenue Code

•

Applies to companies with at least £36 million in
annual global gross turnover

•

Applies to companies that carry out any part of their
business in the United Kingdom

•

Requires a public disclosure on a corporate website

•

Companies can comply by stating that they have
taken no steps to address the risks of slavery and
forced labor in their supply chains

•

Requires a public disclosure on a corporate website

•

Companies can comply by stating that they have
taken no steps to address the risks of slavery and
forced labor associated with their supply chains

•

The exclusive remedy for failure to comply with the
law is an action brought by the Attorney General of
California for injunctive relief

•

The exclusive remedy for failure to comply with the
transparency provisions is an action brought by the
Secretary of State for injunctive relief

FINANCIAL THRESHOLD
California Transparency
in Supply Chains Act

UK Modern Slavery Act

COMPLIANCE
California Transparency
in Supply Chains Act

UK Modern Slavery Act

ENFORCEMENT
California Transparency
in Supply Chains Act
UK Modern Slavery Act

UK Modern Slavery Act: Transparency in Supply Chains Clause. Institute of Corporate Responsibility and Sustainability, April 2015.
Modern Slavery Act 2015. Legislation.gov.uk, 2015.
Transparency in Supply Chains etc. A practical guide. UK Home Office, October 2015.
Modern Slavery Act Guidance – the “race to the top” begins. Allen & Overy, November 2015.
The UK Modern Slavery Act 2015 & Its Impact on Supply Chain Due Diligence, 2016.
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BREXIT & COUNTER-HUMAN TRAFFICKING IN THE UK
Britain’s exit from the European Union (BREXIT) is an
extraordinary and controversial step and although there
are still many questions—at this moment the answers
are few. The central attribute of any discussion of Brexit
and impacts after leaving the European Union is, well,
uncertainty. On June 23, 2016, the British public voted
on the referendum to leave the European Union, with
Brexit advocates framing it as necessary to restore the
country’s identity and to protect its culture, to oppose
current immigration policy, and favor Britain’s “rightful”
place in the world. Opposition to Brexit felt all other issues
minor in comparison to the immense economic changes
anticipated from it, after all, the EU is the world’s largest
single economic block and Britain’s economy accounts
for a fifth (or sixth) of it, depending on the source. The
referendum passed, but that is where the simplicity
ends. Britain’s request to leave has triggered Article 50
of the Treaty on European Union (TEU), the mechanism
by which an EU member state is able to legally withdraw
from the EU under international treaty law. Once granted,
Article 50 will allow Britain to leave the EU, but as no
country has ever exercised their right to leave, it has the
unenviable task of setting precedence.

ARTICLE 50
Following the service of notice on the European Council, Article 50 provides for a two-year period for the
withdrawal to take effect. There are likely to be negotiations between the UK and the European Commission, as
a EU negotiator, based on guidelines issued by the European Council and in accordance with article 218(3) of the
Treaty on the Functioning of the European Union (TFEU). The negotiating period can be extended by agreement
of all EU member states. If no extension is agreed, the UK would automatically cease to be a member of the EU
at the end of two years. It is anticipated that even if there is a formal exit after 2 years, much of the detail of the
negotiation will need to be dealt with over a longer period.

A study by Britain’s National Institute of Economic and Social Research found that while the influx of migrant workers
has created anxiety over British culture and identity, a significant reduction in that labor force could potentially lower
productivity, slow economic growth, and decrease job opportunities—especially significant as Prime Minister May has
recently proposed that no migrant will be allowed into Britain without first having a job position. Plus, Britain’s exit from the
EU will have an uncertain effect on Scotland which has threatened to hold its own referendum to leave the United Kingdom
and rejoin the EU (an earlier referendum failed, however, Brexit may provide incentive for another).
While the economic changes greatly impact the counter-human trafficking efforts of both the EU and Britain, the
core element with the most widespread impact will be the relationship of UK and EU laws, directives, and regulations.

The Potential Implications of Brexit for Child Protection: Brexit Briefing Papers: Shining the Spotlight on Children. The University of Liverpool’s European Children’s Rights Unit, 2016.
The Impact of Brexit on the Rights of EU Migrant Children: Brexit Briefing Papers: Shining the Spotlight on Children. The University of Liverpool’s European Children’s Rights Unit, 2016.
Brexit and Human Trafficking: Three Areas for Concern. Stop Scottish Slavery, July 2019.
Brexit – UK and EU legal framework. Norton Rose Fulbricht, June 2016.
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EU LAW BEFORE BREXIT
REGULATIONS

LEGISLATION IMPLEMENTING
EU LAW

EU
LAW
DIRECTIVES

UK
LAW

UK PARLIAMENT
NON-EU LEGISLATION

EU LAW AFTER BREXIT
REGULATIONS WOULD NO
LONGER HAVE DIRECT
APPLICABILITY IN THE UK
EU
LAW

LEGISLATION IMPLEMENTING
EU LAW
DIRECTIVES

UK
LAW

UK PARLIAMENT
NON-EU LEGISLATION

The changes and prospective changes in the legal relationship between the EU and UK raise far-ranging questions for laws,
directives, and regulations, such as anti-money laundering directives, or the counter-human trafficking efforts of two now
separate law enforcement and immigration bodies, and a Court of Justice of the European Union (CJEU) still incompletely
meshed with the courts of the UK. The impact on child protection at this critical moment for the UK and Europe (and the U.S.
as well), is potentially disastrous. The critical piece of UK legislation that would be repealed is the European Communities
Act 1972 (ECA), wherein the UK granted the supremacy of EU law. Repealing it will end the constitutional relationship that
exists between EU and UK law and make necessary the consideration and review of all the additional legislation passed to
implement EU law. Since EU Directives require implementation into UK law for effect, the UK government would have to
decide whether to review, maintain, repeal, or replace each piece of legislation. Although the Parliament might pass laws
affirming the status of UK legislation to conform to the EU Directives, it would most likely find it necessary to amend many
if not most of the secondary pieces of legislation. EU regulations, on the other hand, were directly implemented by UK law
without action by Parliament and therefore carried greater legal weight, but because of Brexit and the lack of supporting
legislation, these regulations could experience a more rapid decline in implementation and influence. Parliament may also
elect not to replace all the regulations bridging them with acts and their attendant statutes, but it has the current potential
of putting a significant number of law enforcement efforts in limbo—especially counter-human trafficking efforts and its
associated legislation.

The Potential Implications of Brexit for Child Protection: Brexit Briefing Papers: Shining the Spotlight on Children. The University of Liverpool’s European Children’s Rights Unit, 2016.
The Impact of Brexit on the Rights of EU Migrant Children: Brexit Briefing Papers: Shining the Spotlight on Children. The University of Liverpool’s European Children’s Rights Unit, 2016.
Brexit and Human Trafficking: Three Areas for Concern. Stop Scottish Slavery, July 2019.
Cerulus, Laurens. Brexit minister backs down from data privacy fight with Theresa May. Politico, July 2016.
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Brexit could also mean that the decisions of the Court
of Justice of the European Union (CJEU) may no longer
be binding on English courts. The CJEU, situated in
Luxembourg, decides questions of the interpretation of EU
law and since Brexit releases British jurisprudence from that
of the EU, the CJEU has lost its place and direct influence
in cases tried in the UK. Even so, the sheer volume of EUinfluenced law will have an indirect influence on courts in
the UK until post-Brexit legislation has replaced them. In
the foreseeable future, once the UK is no longer bound
by EU law and the post-Brexit legislation begins, the UK
courts may slowly move away from CJEU decisions.
An example of a CJEU legal void due to Brexit is, the then
Home Secretary, now Prime Minister Theresa May’s 2014
Data Retention and Investigatory Powers (IP) Bill, which
requires telecom firms to store data on their customers.
The rationale was crime-fighting, especially terrorism and
pedophile rings. The CJEU deemed the IP Bill as legal
only if law enforcement agencies used the data against
serious crimes. The point here is not the merits of the Bill,
but that, if it were helpful in combating child trafficking and
pedophile rings, the opinion of the CJEU will no longer flow
to English courts.
The “tough borders” approach, a prime focus for Brexit
and the UK’s departure from the EU, will have its hands
full facing the real challenges of stopping human
traffickers and organized criminals. First, people fleeing
sufficiently difficult circumstances typically are willing
to take great risks to cross borders and the immigration
controls in Britain are so lax at this time that there is little
equivalent disincentive, especially as organized crime
groups deliberately misinform the migrants at every
step. Secondly, this desperation makes the migrant
more vulnerable to exploitation by traffickers—and
commensurately so does increasing that desperation. In
2015, Europol was concerned that up to 90% of the people
entering the EU from non-EU countries were trafficked by
criminal gangs. Most importantly many, if not most, of the
victims are legally brought into the country by traffickers
and exploited once they are in the destination country.
This “legal” influx could conceivably include having proof
of waiting jobs which is a change that the current Prime
Minister of Britain, Theresa May, must consider as a
fundamental part of her immigration policy. Illustrative of
the difficulty Britain’s anti-illegal immigration policy faces
is the presence of the refugee camp in Calais, France, and
the presence and activities of visa and document forgers.
Human trafficking is now an international problem and
requires close international cooperation and coordination,
especially in sharing intelligence and resources to protect
victims and to prosecute and deter the traffickers. With
Britain in the EU, flexibility and faster response times were
a natural result of this sharing and presence on boards, a

privilege which is imperative if a government today intends
to keep up with and get ahead of international organized
criminals and human traffickers. Europol coordinates
and facilitates the law enforcement effort while Eurojust
coordinates and facilitates the disparate judicial systems
for this effort. Britain was a major player in both institutions
and has now lost the European Arrest Warrant (EAW) as
well. Remember that Britain has used Eurojust more so
than any other member of the EU for counter-human
trafficking with 16 investigations.
The discussions of how little impact Brexit will have on
both enforcement, investigation, and prosecution as well
as the underlying legislation generally opine that the
various levels and types of non-EU international treaties
and domestic acts are sufficient to cover the loss of EU
directives, regulations, etc. However, the discussions are
typically general in nature. In the interesting and detailed
“EU Referendum Brief 5: How would Brexit impact the UK’s
Involvement in EU Policing and Criminal Law” by Professor
Steve Peers, a Professor of EU and Human Rights Law at
the University of Essex, he demonstrates that Brexit has
the great potential for reducing practical cooperation in
criminal and policing matters between the EU and UK. In
his analysis, Professor Peers summarizes the basics of EU
policing and criminal law in general terms—at the level of
other arguments—ultimately describing which EU criminal
and policing laws apply to the UK.

The UK can enter into
agreements to cooperate with
Europol and Eurojust, like other
non-EU countries. However,
as the Director of Europol points
out, such agreements do
not allow the UK to have direct
access to databases, to lead
investigation teams, or to take
part in the management of those
agencies. Both Europol and
Eurojust currently have
British Directors.

The Potential Implications of Brexit for Child Protection: Brexit Briefing Papers: Shining the Spotlight on Children. The University of Liverpool’s European Children’s Rights Unit, 2016.
The Impact of Brexit on the Rights of EU Migrant Children: Brexit Briefing Papers: Shining the Spotlight on Children. The University of Liverpool’s European Children’s Rights Unit, 2016.
Brexit and Human Trafficking: Three Areas for Concern. Stop Scottish Slavery, July 2019.
Peers, Steve. EU Referendum Brief 5: How would Brexit impact the UK’s involvement in EU policing and criminal law? EU Law Analysis: Expert insight into EU law developments, June
2016.
About Europol. Europol, 2016.
History of Eurojust. Eurojust: The European Union’s Judicial Cooperation Unit, 2016.
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One petulant area of trafficking is child trafficking (and
especially under the influence of highly placed members
of international pedophile rings). So what are some of
the concerns of Brexit’s impact on child trafficking? The
European Children’s Rights Unit of the School of Law and
Social Justice of the University of Liverpool enumerated
some concerns in their “Brexit Briefing Papers: Shining
the Spotlight on Children.” In it, they pointed out that UK
children represent 30% of potential trafficking victims—and
while the UK chooses ignorance the EU does not ignore
this fact. In 2015, 40% more individuals were identified
as potential victims by the EU than in earlier years. EU
law prevents those with convictions for offenses against
children to conceal this information from another EU state
and work with children in that other state, while Brexit
would limit the scope of child protection in UK cases of
child trafficking and pornography—since EU law would no
longer apply to UK children. The papers highlight the EU is
very proactive in protecting children, citing the European
Strategy for Better Internet for Children to enhance online

safety in schools, and an EU-wide Missing Children
Hotline, unlike the UK who is much less legally prepared
to protect children from trafficking than the EU. They noted
that the European Arrest Warrant and EU criminal records
system holds pedophiles accountable for their crimes and
follows them—with Brexit, the UK has lost that access.
The Children’s Rights Unit is adamant that Brexit will not
effectively protect children as well as the EU Laws, which
are particularly significant to tackling child trafficking and
pornography, formerly requiring the government of the UK
to publish information regarding perpetrators exploitation
of children and child pornography. The well-established
facilitation of judicial cooperation by Eurojust, facilitation of
enforcement and apprehension of offenders by EUROPOL,
and priority of internet child pornography by the European
Cybercrime Centre are currently devoid of a suitable
replacement in the UK, according to the papers. In the
wake of Brexit, there is a foreseeable wave of cooperative
bilateral treaties needed to protect child victims from the
dangers of forced labor, sex trafficking, and pornography.

JUST THE FACTS

Occupational
Safety and Health
Administration’s
(OHSA) fiscal year
budget for 2016:
$552,787,000

GENERAL COMPLIANCE COSTS

On July 1, 2016, a new
provision allowed OSHA to
increase its maximum penalties by 78%

- Commonly Used Statistics,
OSHA

Annual
nation-wide
OSHA fines for
U.S. businesses
average $170 billion
a year
- Data & Statistics, OSHA

→ Other-than-Serious violation:
from $7,000 to $12,471;
→ Serious violation:
from $7,000 to $12,471;
→ Repeat violation:
from $70,000 to $124,709;
→ Willful violation:
from $70,000 to $124,709;

4,821 workers
were killed on the job
in 2014 - on average,
more than 92 a week
or more than 13
deaths every day

67% of businesses
expect the cost of
senior compliance
staff to rise in the
coming year
- Cost of Compliance
2016

100% of
businesses
anticipate compliance
team budgets to
increase in the
Middle East
- Cost of Compliance
2016

→ Failure-to-Abate violation:
from $7,000 to $12,471 per day;
and Violation of a posting
requirement:
from $7,000 to $12,471.

- Commonly Used Statistics,
OSHA

Median
salary for a
Chief Compliance
Officer
- $104,130

- OSHA Officially Increases Civil Penalties
by 78 Percent, Ogeltree Deakins

$2.6 billion – Total
cost for Siemens’ 2008
bribery case including
penalties, legal fees,
outside investigatory fees,
consultant fees, remedial
compliance program
- Global Finance

- Payscale

The Potential Implications of Brexit for Child Protection: Brexit Briefing Papers: Shining the Spotlight on Children. The University of Liverpool’s European Children’s Rights Unit, 2016.
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UK MODERN SLAVERY ACT 2015 STATEMENTS DUE
Organizations with a financial year ending on March 31, 2016 must publish their modern slavery statement by September 2016.
The Modern Slavery Act 2015 requires commercial organizations, supplying goods or services, with a turnover of £36 million or
above to publish an annual statement setting out what they are doing to ensure that there is no modern slavery both in their own
organization and in any of their supply chains. The turnover calculation, similar to net profits, includes those organizations that are
only carrying out part of their business in the UK, as well as including the turnover of foreign subsidiaries, so supply chains can be
complex particularly as services are caught as well as goods.
UK Modern Slavery Act — Let The Posting Begin, The Natiional Law Review, 2016

HANJIN SHIPPING INSOLVENCY FALLOUT
South Korea’s biggest shipping company, Hanjin Shipping Co Ltd files court receivership in South Korea on Wednesday August
31, 2016 after losing the support of its banks. Some jurisdictions are refusing to allow Hanjin’s vessels to berth at their ports over
concerns that Hanjin cannot pay the port fees. Some of Hanjin’s vessels have instructions not to berth for fear of ship arrest. For
instance, the Hanjin Rome was arrested in the port of Singapore last month. Last month, the chartered vessel, Hanjin Marine, was
approved berth at the Port of Seattle after waiting at sea for three weeks. When visited by the International Transports Workers’
Federation (ITF) it was reported the U.S. Customs and Border Protection (CBP) refused the crew shore leave. In summary, companies
seeking to take delivery of shipments transported by Hanjin Shipping should expect delays in the coming weeks if vessels are
arrested or unwilling to berth.
Hanjin Shipping Insolvency Fallout, INCE & CO, 2016

OPENDEMOCRACY RELEASES RESULTS OF POLICY DEBATE FOR REGULATION VERSUS
RESPONSIBILITY IN GLOBAL SUPPLY CHAINS
In an effort to identify which solutions can be expected to make the most significant improvements for workers vulnerable to
forced labor within global supply chains, OpenDemocracy published an online debate with respondents from a variety of labor
and business backgrounds. The predominant method of corporate social responsibility (CSR) and voluntary action were rivalled
by expanded international accountability and legal liability. Opposed to further binding registration, Mr. Ed Potter, former Director
of Global Workplace Rights at The Coca-Cola Company cites the lack of effective enforcement of laws as the failure, yet Anannya
Bhattacharjee, President of Garment and Allied Workers Union (GAWU) proposes self-regulatory methods proliferate a corrupt
third-party social audit system.
Introducing the terms of debate: regulation and responsibility in global supply chains, Open Democracy, 2016

49% OF BUSINESSES REMAIN UNAWARE OF THE IMPENDING FLSA FINAL RULE FOR OVERTIME
The final rule, unveiled May 18, 2016, updates the overtime regulations under the Fair Labor Standards Act by raising the salary
threshold from $455 per week ($23,660 for an employee who works for an entire year) to $913 per week ($47,476 per year) for the
executive, administrative, and professional (white collar) exemptions. The final rule also increased the annual compensation for
the Highly Compensated Employee exemption from $100,000 to $134,004, while also establishing a mechanism to update all
salary and compensation levels every three years beginning in 2020. The new rule will take effect on December 1, 2016. A study
by Paychex, Inc., a provider of integrated human capital management solutions for payroll, HR, retirement, and insurance services,
shows that 49% of business owners polled remain unaware of the DOL’s final overtime rule.
Paychex Small Business Snapshot: Many Business Owners Remain Unaware of the DOL’s Final Overtime Rule, Paychex, 2016

ASSOCIATION FOR PROFESSIONAL SOCIAL COMPLIANCE AUDITORS APPOINTS
A NEW EXECUTIVE DIRECTOR
The Association for Professional Social Compliance Auditors (APSCA), an initiative launched in 2015 to enhance the professionalism and
credibility of the individuals and organizations performing independent social compliance audits, appointed Rona Starr as their new
Executive Director. Starr spent 21 years with McDonald’s in various roles. She was part of the roll out of McDonald’s social compliance
program within Asia in 2002; and became the global lead in 2009. She gathered the audit firms used by McDonald’s together in
2010 to form an advisory board to focus on improvement within the industry. From there, numerous projects were undertaken, which
included the implementation of a train the trainer program for auditors where she travelled the world every second year to ensure
calibration and continuous improvement among the McDonald’s service providers – which included many of the leading firms.
APSCA Announces the appointment of the Executive Director, Association of Professional Social Compliance Auditors, 2016

SHRIMP SUSTAINABLE SUPPLY CHAIN TASK FORCE RELEASES ITS LATEST PROGRESS UPDATE
The Shrimp Sustainable Supply Chain Task Force, a result of the investigation into the Thai Shrimp supply chain published by The
Guardian in 2014, became a fully registered non-profit corporation organized in the USA as a 501(c)(6) trade association. With this
registration, a formal Membership Agreement, fit-for-purpose Bylaws and Anti-Trust regulations have been introduced. All members
must pay dues with equal representation by U.S., U.K. and Thai entities, including Costco, Aquastar, Marine Gold, Thai Union, and
Walmart. An independent validation and verification, twelve-member External Stakeholder Advisory Group (ESA) will be appointed
with twelve individuals from the NGO community to provide technical expertise in the areas of social responsibility, environmental
sustainability, and traceability.
How The Task Force is Leading Thailand’s Seafood Supply Chain Towards a More Sustainable Pathway, Shrimp task force, 2016
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OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION FINES INCREASE BY 78%
As of August 1, 2016, Occupational Safety and Health Administration (OSHA) increased their maximum penalties by 78%, which were
last adjusted in 1990. Going forward, the agency will continue to adjust its penalties for inflation each year based on the Consumer
Price Index.
New maximum penalty structure:
•

Other-than-serious violation: increased from $7,000 to $12,471 per violation

•

Serious violation: increased from $7,000 to $12, 471 per violation

•

Repeat violation: increased from $70,000 to $124.709 per violation

•

Willful violation: increased from $70,000 to $124,709 per violation

•

Failure-to-abate violation: increased from $7,000 to $12,471 per day

OSHA Penalty Adjustments To Take Effect After August 1, 2016, OSHA, 2016

SEC AND DOJ OFFER LENIENCY FOR FCPS-STAINED TRANSACTION
In an event that may be the first of its kind, the Securities and Exchange Commission (SEC) and Department of Justice (DOJ) declined
to prosecute the Harris Corporation (Harris Corp.) after it reported that its new acquisition, CareFx Corporation, had been engaging
in conduct that violated the Foreign Corrupt Practices Act (FCPA). The decision to decline prosecution against the purchaser
Harris Corp., despite the flagrant violations of its newly acquired subsidiary, was driven by the fact that Harris Corp. had conducted
advance FCPA due diligence on CareFx and then, shortly after the acquisition, had instituted and maintained a robust compliance
program. Equally important was Harris Corp.’s decision to self-report the violation once it was uncovered. In recent years, federal
prosecutors have promised leniency, or “cooperation credit,” for companies that maintain robust compliance programs and selfreport violations. This decision to decline prosecution shows that federal prosecutors are sincere in their offer of leniency and
demonstrates how corporations can limit or avoid FCPA liability through due diligence and robust FCPA compliance programs.
DOJ and SEC Find Advance Due Diligence and Robust Compliance Program Shield Purchasing Company in FCPA-Stained Transaction, The National Law Review, 2016

ALMOST 80% OF FIRMS UNABLE TO DETERMINE SOURCES OF MINERALS IN THEIR PRODUCTS
Researchers from the University of Michigan analyzed all the due diligence reports the SEC received in 2014 and 2015 — about 1,300
reports per year. Looking at other SEC data and business metrics to “analyze the organizational factors associated with supply chain
visibility,” they assessed companies’ organizational complexity, leverage over its suppliers, the intricacy of the supply chain and its
public profile. The authors searched for patterns that distinguish firms that can and those that cannot certify their supply chain free of
conflict minerals and only 1% could certify their products free of conflict minerals “with great certainty.”
Challenges for Global Supply Chain Sustainability: Evidence from Conflict Minerals Reports, Academy of Management Journal, 2016

TRAFFICKING VICTIMS MAY NOW RECEIVE COMPENSATORY DAMAGES THROUGH CIVIL ACTION
On July 22, 2016, California Governor Jerry Brown signed legislation (A.B. 1684) amending existing California law regarding human
trafficking. Existing California law authorizes a victim of human trafficking to bring a civil action for actual damages, compensatory
damages, punitive damages, injunctive relief, or any combination of those, or any other appropriate relief, as specified. Existing law
also authorizes the Department of Fair Employment and Housing to receive, investigate, conciliate, and mediate or prosecute any
complaints alleging the unlawful practices, as specified in the bill and bring civil actions on behalf of the victim of human trafficking.
The amendment goes into effect on January 1, 2017 and awards the victim any damages awarded in a civil action brought by the
department.
California - Human Trafficking, Bullock & Associate, Inc., 2016

NEARLY 60% OF COUNTRIES HAVE HIGH RISK OF MODERN SLAVERY
Verisk Maplecroft, a business risk analytics company, recently finished their country-by-country assessment of 198 countries around
the globe compiling incidents of human trafficking and documenting national laws and the quality of law enforcement across 198
countries, found that 115 countries, or 61%, were at high or extreme risk of slave labor. Alex Channer, one of Verisk Maplecroft’s lead
analysts, pointed out that few countries are realistically immune from this phenomenon. According to the 2016 Global Slavery Index
by The Walk Free Foundation, nearly 46 million people around the world are living in modern slavery, forced to work in factories,
mines, and farms, sold for sex, trapped in debt bondage and/or born into servitude. The term modern slavery also includes forced
marriage and any slave-like exploitation, in addition to human trafficking, forced labor, debt bondage, and sex trafficking.
High risk of modern slavery in nearly 60 percent of countries, global index finds, Reuters,2016
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KNOW WHO YOU DO BUSINESS WITH
The CHTCS Journal is published by the CHTCS Intel Team, which is comprised
of tenured military and business analysts with intimate knowledge and direct
experience dealing with human trafficking, forced labor, and modern slavery.
info@chtcs.com | 212.980.0100 | www.chtcs.com

The Counter Human Trafficking Compliance Solutions Journal is a newsletter published by the CHTCS Intelligence Division. The CHTCS
Journal is issued four times a year and provides updates for C-Suite level decision making in support of terrorism and human trafficking
risk management of the supply chain. The CHTCS Journal serves to strengthen current corporate social responsibility policies.
We welcome feedback and suggestions for articles in future issues.
This journal is not intended as a substitute for legal advice. It is for informational purposes only and does not guarantee accurate legal
guidance. This informational material is not intended, and should not be taken as legal advice on any particular set of facts or circumstances.
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